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the enactment of a State law author-
izing the sale, lease, or construction of
the property; the appropriation of
funds for the property or authorization
of a feasibility study or a development
services contract with respect to it; the
approval of financing arrangements by
a regulatory agency; the enactment of
a State law designed to provide funding
for a project; the certification of a
building as a historic structure by a
State agency and the Department of
the Interior; or the endorsement of the
application for a certification of need
with respect to a medical facility by a
regulatory agency other than the agen-
cy empowered to issue such a certifi-
cate.

(iv) The third requirement for signifi-
cant official governmental action is
that the action must be taken by a
Federal, State, or local governing body
having authority to commit the tax-ex-
empt entity to the project, to provide
funds for it, or to approve the project
under applicable law.

If the chief executive or another rep-
resentative of a governing body has
such authority, action by such rep-
resentative would satisfy the require-
ment of this (iv). A governing body
may have the authority to commit the
tax-exempt entity to a project notwith-
standing the fact that the project can-
not be consummated without other
governmental action being taken. For
example, a city council will be treated
as having authority to commit a city
to do a sale-leaseback of its city hall
notwithstanding the fact that State
law needs to be amended to permit
such a transaction. Similarly, if a local
project cannot be completed without
Federal approval, either legislative or
administrative, the obtaining of such
approval satisfies the requirements of
this (iv).

(v) Routine governmental action at a
local level will not qualify as signifi-
cant official governmental action. Rou-
tine governmental action includes the
granting of building permits or zoning
changes and the issuance of environ-
mental impact statements.

(vi) In order to qualify under the
transitional rule of TRA section
31(g)(4), a sale and leaseback pursuant
to a binding contract entered into be-
fore January 1, 1985 must be part of the
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project as to which there was signifi-
cant official governmental action. Ex-
cept as provided in the following sen-
tence, where there has been significant
official governmental action on or be-
fore November 1, 1983 with respect to
the construction, reconstruction or re-
habilitation of a property, the sale and
leaseback of such property pursuant to
a binding contract entered into before
January 1, 1985 will be treated as part
of the project which was the subject of
the significant official governmental
action. However, if the construction,
reconstruction or rehabilitation was
substantially completed prior to Janu-
ary 1, 1983, the sale and leaseback of
such property will be treated as a sepa-
rate project, unless the sale and lease-
back was contemplated at the time of
the significant official governmental
action. Nevertheless, where the sale
and leaseback is treated as a separate
project, section 31(g)(4) may apply if
there was significant official govern-
mental action on or before November 1,
1983, with respect to such sale and
leaseback. The application of this pro-
vision is illustrated by the following
example:

Example. In the summer of 1927, the Board
of Aldermen of City C passed a resolution au-
thorizing the design and contruction of a
new city hall and appropriated the funds nec-
essary for such project. Construction was
completed in 1928. At the time of the signifi-
cant official governmental action, City C
had no plan to enter into a sale-leaseback ar-
rangement with respect to the facility. On
December 15, 1984, City C entered into a bind-
ing sale-leaseback arrangement concerning
the city hall. This transaction will not qual-
ify for exclusion from section 168(j) under the
section 31(g)(4) of TRA since construction of
the facility in question was substantially
completed before January 1, 1983. If, how-
ever, there had been significant official gov-
ernmental action on or before November 1,
1983 with respect to the sale-leaseback
project, then the transitional rule of section
31(g)(4) of TRA would apply.

[T.D. 8033, 50 FR 27224, July 2, 1985, as amend-
ed by T.D. 8435, 57 FR 43896, Sept. 23, 1992]

§1.168A-1 Amortization of emergency
facilities; general rule.

(a) A person (including an estate or
trust (see section 642(f) and §1.642(f)-1)
and a partnership (see section 703 and
§1.703-1)) is entitled, by election, to a
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deduction with respect to the amorti-
zation of the adjusted basis (for deter-
mining gain) of an emergency facility,
such amortization to be based on a pe-
riod of 60 months. As to the adjusted
basis of an emergency facility, see
§1.168A-5. The taxpayer may elect to
begin the 60-month amortization period
with (1) the month following the month
in which such facility was completed or
acquired, or (2) the taxable year suc-
ceeding that in which such facility was
completed or acquired (see §1.168A-2).
The date on which, or the month with-
in which, an emergency facility is com-
pleted or acquired is to be determined
upon the facts in the particular case.
Ordinarily, the taxpayer is in posses-
sion of all the facts and, therefore, in a
position to ascertain such date. A
statement of the date ascertained by
the taxpayer, together with a state-
ment of the pertinent facts relied upon,
should be filed with the taxpayer’s
election to take amortization deduc-
tions with respect to such facility.

(b) Generally, an amortization deduc-
tion will not be allowed with respect to
an emergency facility for any taxable
year unless such facility has been cer-
tified before the date of filing of the
taxpayer’s income tax return for such
taxable year. However, this limitation
does not apply in the case of a certifi-
cate made after August 22, 1957, for an
emergency facility to provide primary
processing for uranium ore or uranium
concentrate under a program of the
Atomic Energy Commission for the de-
velopment of any sources of uranium
ore or uranium concentrate, if applica-
tion for such certificate was filed ei-
ther (1) before September 2, 1958, and
before the expiration of six months
after the beginning of construction, re-
construction, erection, or installation
or the date of acquisition of the facil-
ity, or (2) after September 1, 1958, and
on or before December 2, 1958.

(c) In general, with respect to each
month of the 60-month period which
falls within the taxable year, the amor-
tization deduction is an amount equal
to the adjusted basis of the facility at
the end of each month divided by the
number of months (including the par-
ticular month for which the deduction
is computed) remaining in the 60-
month period. The adjusted basis at
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the end of any month shall be com-
puted without regard to the amortiza-
tion deduction for such month. The
total amortization deduction with re-
spect to an emergency facility for a
particular taxable year is the sum of
the amortization deductions allowable
for each month of the 60-month period
which falls within such taxable year.
The amortization deduction taken for
any month is in lieu of the deduction
for depreciation which would otherwise
be allowable under section 167. See,
however, §1.168A-6, relating to depre-
ciation with respect to any portion of
the emergency facility not subject to
amortization.

(d) This section may be illustrated by
the following examples:

Example (1). On July 1, 1954, the X Corpora-
tion, which makes its income tax returns on
the calendar year basis, begins the construc-
tion of an emergency facility which is com-
pleted on September 30, 1954, at a cost of
$240,000. The certificate covers the entire
construction. The X Corporation elects to
take amortization deductions with respect to
the facility and to begin the 60-month amor-
tization period with October, the month fol-
lowing its completion. The adjusted basis of
the facility at the end of October is $240,000.
The allowable amortization deduction with
respect to such facility for the taxable year
1954 is $12,000, computed as follows:

Monthly amortization deductions:

October: $240,000 divided by 60 ..................... $4,000
November: $236,000 ($240,000 minus $4,000)
divided By 59 ....c.ooiiiiiiis 4,000
December: $232,000 ($236,000 minus $4,000)
divided by 58 .......ocoiiiiiecee 4,000
Total amortization deduction for 1954 ...... 12,000

Example (2). The Y Corporation, which
makes its income tax returns on the basis of
a fiscal year ending November 30, purchases
an emergency facility (No. 1) on July 29, 1955.
On June 15, 1955, it begins the construction
of an emergency facility (No. 2) which is
completed on August 2, 1955. The entire ac-
quisition and construction of such facilities
are covered by the certificate. The Y Cor-
poration elects to take amortization deduc-
tions with respect to both facilities and to
begin the 60-month amortization period in
each case with the month following the
month of acquisition or completion. At the
end of the first month of the amortization
period the adjusted basis of facility No. 1 is
$300,000 and the adjusted basis of facility No.
2 is $54,000. In September 1955, facility No. 1
is damaged by fire, as a result of which its
adjusted basis is properly reduced by $25,370.
The allowable amortization deduction with
respect to such facilities for the taxable year
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ending November 30, 1955, is $21,410, com-
puted as follows:

Facility No. 1
Monthly amortization deductions:

August: $300,000 divided by 60 .............coco. $5,000

September: $269,630 ($300,000 minus $5,000
and $25,370) divided by 59 .........ccocviirinnns 4,570

October: $265,060 ($269,630 minus $4,570)
divided DY 58 ......cooiiiiiiiiieees 4,570

November: $260,490 ($265,060 minus $4,570)
divided by 57 .......cccoiiiiiie 4,570
Amortization deduction for 1955 ........ 18,710

Facility No. 2
Monthly amortization deductions:

September: $54,000 divided by 60 .. $900
October: $53,100 divided by 59 ... 900
November: $52,200 divided by 58 ... 900
Amortization deduction for 1955 ............... 2,700
Total amortization deduction for 1955 ...... 21,410

Example (3). On June 15, 1954, the Z Cor-
poration, which makes its income tax re-
turns on the calendar year basis, completes
the construction of an emergency facility at
a cost of $110,000. In its income tax return for
1954, filed on March 15, 1955, the Z Corpora-
tion elects to take amortization deductions
with respect to such facility and to begin the
60-month amortization period with July 1954,
the month following its completion. No cer-
tificate with respect to such facility is made
until April 10, 1955, and therefore no amorti-
zation deduction with respect to such facil-
ity is allowable for any month in the taxable
yvear 1954. The Z Corporation is entitled,
however, to take a deduction for deprecia-
tion of such facility for the taxable year 1954,
such deduction being assumed, for the pur-
poses of this example, to be $2,000. Accord-
ingly, the adjusted basis of such facility at
the end of January 1955 (without regard to
the amortization deduction for such month)
is $108,000 ($110,000 minus $2,000). For the tax-
able year 1955, the Z Corporation is, with re-
spect to such facility, entitled to an amorti-
zation deduction of $24,000, computed as fol-
lows:

Monthly amortization deductions:

January: $108,000 divided by 54 ..................... $2,000
February: $106,000 ($108,000 minus $2,000)
divided By 53 ......ooiiiiiieees 2,000
March: $104,000 ($106,000 minus $2,000) di-
vided BY 52 ..o 2,000
For the remaining nine months (similarly com-
puted) ... 18,000
Total amortization deduction for 1955 ...... 24,000

Since the Z Corporation elected in its return
for 1954 to take amortization deductions
with respect to such facility and to begin the
60-month amortization period with July 1954,
it must compute its amortization deductions
for the 12 months in the taxable year 1955 on
the basis of the remaining months of the es-
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tablished 60-month amortization period, as
indicated in the above computation.

[T.D. 6500, 25 FR 11402, Nov. 26, 1960; 256 FR
14021, Dec. 21, 1960. Redesignated and amend-
ed by T.D. 8116, 51 FR 46618, Dec. 24, 1986]

§1.168A-2 Election of amortization.

(a) General rule. An election by the
taxpayer to take amortization deduc-
tions with respect to an emergency fa-
cility and to begin the 60-month amor-
tization period either with the month
following the month in which such fa-
cility was completed or acquired, or
with the taxable year succeeding the
taxable year in which such facility was
completed or acquired, shall be made
by a statement to that effect in its re-
turn for the taxable year in which falls
the first month of the 60-month amor-
tization period so elected. However, if
the facility is described in section
168(e)(2)(C) and an application for a cer-
tificate is filed within the period pre-
scribed by section 9(c) of the Technical
Amendments Act of 1958 (72 Stat. 1609)
and paragraph (b) of §1.168A-1, the elec-
tion may be made by a statement in an
amended income tax return for the tax-
able year in which falls the first month
of the 60-month amortization period so
elected. The statement and amended
return in such case must be filed not
later than 90 days after the date the
certificate is made or not later than
April 4, 1960, whichever is later.
Amended income tax returns or claims
for credit or refund should also be filed
for other taxable years which are with-
in such amortization period and which
precede the taxable year in which the
election is made. Nothing in this para-
graph should be construed as extending
the time specified in section 6511 with-
in which a claim for credit or refund
may be filed.

(b) Election not made, in prescribed
manner. If the statement of election is
not made by the taxpayer as prescribed
in paragraph (a) of this section, it may,
in the discretion of the Commissioner
and for good cause shown, be made in
such manner and form and within such
time as may be approved by the Com-
missioner.

(c) Other requirements and consider-
ations. No method of making such elec-
tion other than those prescribed in this
section and corresponding sections of
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